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Central Law Journal. 


ST. LOUIS, MO., MAY 8, 1903. 


CONSTITUTIONALITY AND CONSTRUCTION 
OF COMPULSORY EDUCATION LAWS. 


While the most ancient of sciences, the 
law is at. the same time most vitally connect- 
ed and concerned with the latest advances of 
civilization. Its business is to compare the old 
things with the new, to test them by certain 
recognized standards, ‘‘to prove all things 
holding fast that which is good.’’ 

One of the comparatively new things in 
legislation are laws compelling a parent to edu- 
cate his child. Are such laws constitutional? 
It is very apparent that unless justified under 
the police power such laws would constitute a 


gross interference with the natural right of’ 


parental control and dominion. The question 
therefore resolves itself into the further ques- 
tion whether such legislation is a ‘wholesome 
and reasonable regulation” under the police 
power? And if this question can be answered 
affirmatively, what construction is to be given 
to the act in case, for instance, the parent is 
very sick, or his child is sick, or the parent 
believes it is necessary to the child’s health 
to take him out of school, and other similar 
instances. f 

All the questions we have just stated are 
‘suggested by the recent and interesting case 
of State v. Jackson (N. H.), 53 Atl. Rep. 
1021. In regard to the question of the con- 
stitutionality of such legislation, the Supreme 
Court of New Hampshire said: “It being 
the constitutional duty of the legislature to 
diffuse knowledge and learning through the 
community, it must be within the constitu- 
tional power of the legislature to enforce. 
school attendance to that end. * * * Cer- 
tainly, such legislation is not unconstitutional, 
merely because, in obedience to the mandate 
of the constitution, and for ‘the preservation 
of a free government,’ it interferes in some 
measure with the natural right of parental 
dominion.” 

The constitutionality of legislation mak- 
ing it the positive duty of a parent or guar- 
dian to send their children or wards to 
some school, is now so well established 
as hardly to admit of discussion. State v. 
Bailey, 157 Ind. 324, 61 N. E. Rep. 


730; Quigley v. State, 5 Ohio Cir. Ct. 638. 
A case often cited in opposition to the con- 
stitutionality of compulsory education laws 
is that of People v. Turner, 55 Ill. 280, where 
it was held not to be within the power of the 
legislature to provide for the detention of 
unruly boys in a reform school, not because 
of crime, but merely because their parents 
could not control them. The court held that 
the parent had the natural right to the care 
and custody of his child, and that this right 
could not be abridged by the state ‘‘except 
from a necessity arising from gross miscon— 
duct or almost total unfitness on the part of 
the parent.’’ This decision has been severely 
criticised and is directly controverted by 
decisions from other states. We do not 
wish, however, to express any opinion on 
the question involved in these cases, as 
we cannot see any relevancy they can 
have, even remotely to the question in- 
volved in this editorial. 

Statutes compelling a parent to send his child 
to school does not illegally imprison the child, 
nor does it take him out of the care or custody 
of his children, as the penalty imposed in all 
of such acts is usually only a fine for each 
offense on the part of the parent. Of course, 
a parent has a natural right to educate or not 
educate his children ; so has any man the nat- 
ural right to work on Sunday. But in both 
cases the state steps in, and, for its own wel- 
fare and that of the individual citizen, com- 
pels the child to be educated and the man to 
cease work one day inseven. The question 
is not one of the liberty of the child nor of 
the property of the parent in the child, both 
of which rights are fully protected by consti- 
tutional guarantees even from too enthusias- 
tic attempts on the part of legislatures and 
officers in enacting and enforcing legislation 
similar to that we are now discussing,’ and 
which we will refer to in another paragraph. 
The question here is whether it is a reason- 
able exercise of the police power for the leg- 
islature to abridge the right of a parent to 
control his child, to the extent of compelling 
him, under penalty of a fine, to send his child 
to school whenever that duty can be reason- 
bly demanded of him? Unless we are ready 
to denounce many other and more serious 
abridgements of private rights which have 
been committed by legislatures in every state, 


| in the union under that broad jand wonder- 
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fully inclusive power known as the ‘‘police 
power,” it would be plainly illogical and 
wholly unsupported by reasonable argument, 
to say that a legislature could not protect the 
state from the evils and calamities that flow 
from ignorance and illiteracy, by demanding 
of the parent that he shall educate his chil- 
dren. In the case of State-v. Bailey, supra, 
the court said: ‘The natural rights of a pa- 
rent to the custody and control of his infant 
child are subordinate to the power of the 
state, and may be restricted and regulated by 
municipal laws. One of the most important 
natural duties of the parent is his obligation to 
educate his child, and this duty he owes not 
to the child only, but to the commonwealth. 
If he neglects to perform it, or willfully re- 
fuses to do so, he may be coerced by law to 
execute such civil obligation. The welfare of 
the child, the best interests of society require 
that the state shall exert its: sovereign author- 
ity to secure the child the opportunity to ac- 
quire an education. Statutes making it com- 
pulsory upon the parent, guardian, or other 
person having the custody and control of 
children, to send them to public or private 
schools for longer or shorter periods, during 
certain years of the life of such children, 
have not only been upheld as strictly within 
the constitutional power of the legislature, 
but have generally been regarded as neces- 
sary to carry out the express purposes of the 
constitution itself.’’ See, also, Hocheimer’s 
Custody of Infants, § 79; Bennett v. Ben- 
nett, 13 N. J. Eq. 114; Matter of Bort, 25 
Kan. 308, 37 Am. Rep. 255; Sheers v. Stein, 
75 Wis. 44, 43 N. W. Rep. 728; English v. 
English, 32 N. J. Eq. 738; Lally v. Henry, 
85 Iowa, 49, 51 N. W. Rep. 1155; People v. 
Ewer, 141 N. Y. 129, 36 N. E. Rep. 4, 25 L. 
R. A. 794. 38 Am. St. Rep. 788. 

What is the proper construction to be given 
to such acts? In the first place, being in 
their nature penal statutes, they must be 
strictly construed. In the second place, be- 
ing abridgments of natural rights, care must 
be taken that their enforcement be not so 
harsh as to infringe upon other sacred rights 
of either the parent or the child. Outside of 
these limitations, however, these statutes 
should be so construed as to ‘attain the bene- 
ficent purpose which prompted the legisla- 
ture in their enactment. 

The gases; on thig phase of the question 


are not without interest. For instance, a dif- 
ficulty arises in every state in which both a 
compulsory education law and a compulsory 
vaccination law are attempted to be enforced 
at the same time. The state says to the par- 
ent: ‘*We compel you to send your child to 
school under penalty of fine.’’ Then again 
it says to the child: ‘You cannot enter here 
unless you produce a certificate of vaccina- 
tion.” The parent does not believe in vac- 
cination and refuses to vaccinate his child, as 
a result of which he does not and cannot at- 
tend school. Is he liable tothe penalty im- 
posed for not sending his child to school? 
Obviously he is not. Commonwealth v. Smith, 
9 Pa, Dist. Rep. 625. In this case the court 
said: ‘The compulsory education act, by 
its terms, did not make it obligatory upon 
the defendant to obtain a certificate of vac- 
cination. His sole duty prescribed by it was 
to send his son to school. He did this. The 
teacher refused the son admission simply be- 
cause he did not present a certificate. In or- 
der to sustain this judgment, we must say 
that the defendant was obliged by the terms 
of the statute to procure, and his son to pre- 
sent, a certificate. We cannot say this. The 
defendant made a complete answer to the case 
of the commonwealth when he showed that he 
had sent his son to school until he was denied 
admission by the teacher.” 

In all statutes of the character we are discuss- 
ing valid excuses are stated which will often 
justify a parent in keeping his child out of 
school. All these excuses, however, are mat- 
ters of defense and must be set up and proved 
by the defendant. The state is not compelled 
to negative the exceptions in the statute. 
State v. McCaffrey, 69 Vt. 85, 37 Atl. Rep. 
234. Thus where the law makes an excep- 
tion in case the seating capacity of the school 
is inadequate, the burden of proving such in- 
adequacy rests primarily on th® defendant. 
Quigley v. State, 5 Ohio Cir. Ct. 638. In this 
case it was also decided that where a parent 
desires to send his child to some private or 
parochial school, the fact that such private 
school is unable to accommodate his-child is 
no excuse unless the public schools also are 
unable to take care of his child. So, also, it 
has been held that under the terms of these 
statutes the school board is the judge 
of the truth and sufficiency of excuses 


‘offered by parents, The court will not, there- 
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fore, permit a defendant to present such ex- 
cuses as adefense, where it appears that the 
defendant was repeatedly notified to appear 
and present the same to the board, but neg- 
lected to do so. Commonwealth v. Ham- 
mer, 9 Pa. Dist. Rep. 251. 

Another interesting question arises in con- 
struing statutes which give certain courts, on 
notice, power to issue an order compelling a 
parent to send his child to school. If a parent 
disobeys the order, is he liable to punishment 
for contempt, or is the penalty of a fine men- 
tioned in the statute exclusive of all other 
punishment? A late decision holds that in such 
case, as no power to punish for contempt in 
such cases existed at common law, and no such 
power is’ given by state, the court could not 
impose any other than the statutory penalty. 
© State v. Henry (Wash. 1901), 64 Pac. Rep. 
912. 

Another very interesting difficulty in con- 
struing compulsory education laws arises in 
cases where the parent takes a child out of 
school because he believes it necessary to its 
health. In such cases must he get the con- 
sent of the school board, or if the latter fail 
to consent, does he incur the penalty of the 
law in taking the child from school? It is 
very apparent that we are now treading on 
dangerous ground. The court in the princi- 
pal case (State v. Jackson, supra) solves the 
difficulty by holding that the statute does not 
apply to such cases as it would be clearly a 
violation of the constitutional rights of the 
parent inhis child. The court puts its de- 
cision on the ground that, since a person has 
a constitutional right to defend his life, lib- 
erty and property, which right the legislature 
can in no way abridge, he has a right to de- 
fend his child’s life whenever he may believe 
it to be in danger. The court cites as an 
illustration the right of a farmer to killa mink 
which was eating up his young geese without 
becoming amenable to the penalty in a statute 
which prohibits the killing of such animals in 
certain seasons. Taking this illustration for 
a text the court said: “If statutory prohibi- 
tions and penalties are thus impotent to take 
away the inherent right of defense when in- 
voked in behalf of one’s geese, surely they 
must be so when the right is resorted to in 
defense of one’s own life, or that of his child. 
For the diffusion of knowledge and learning 
through the community, the}legislature have 


the undoubted right, as against the mere will 
and pleasure of the parent, to require him to 
send his child to school; but they cannot re- 
peal the natural, common-law, and constitu- 
tional right of the parent ‘to do whatever ap- 
parently is reasonably necessary to be done 
in defense’ of the life of his child. If it was 
apparently reasonably necessary, in defense 
of his geese, that the owner should then and 
there destroy the mink, the legislature could 
not constitutionally require him to first get 
permission of the game warden. So, if ap- 
parently reasonably necessary for a parent to 
keep or withdraw his child from school, in de- 
fense of the child’s life, without first applying 
for excuse by the school board, the legislature 
cannot compel him to first make such appli- 
cation. Of course, in the case of complaint 
against a parent for withdrawing or detaining 
his child from school without excuse from the 
school board, the burden would be upon the 
accused to show that what he did was appar- 
ently reasonably necessary in defense of the 
child’s life. Failing, he would be amenable 
to the statute. Succeeding, he would be ex- 
empt from its operation. But upon this ques- 
tion of reasonable necessity he would be en- 
titled to the judgment of his peers. A parent 
cannot be required to imperil the life of his 
child by delays incident to an application to 
the school board, before he can lawfully do 
what is apparently reasonably necessary for 
its protection.”’ 


———— 
NOTES OF IMPORTANT DECISIONS. 
ASSOCIATIONS — RIGHT OF CAMP MEETING 

ASSOCIATION TO PROHIBIT THE SALE OF MER- 
CHANDISE ON PREMISES. — Camp meeting Chau- 
tauqua, and other similar summer resort and 
residence park associations seem to be springing 
up everywhere, and rapidly growing in public 
favor. It was quite natural therefore to expect 
them very soon to furnish the subject-matter of 
much litigation, because where the crowd goes 
there is always a conflict of rights and a tram- 
pling on someone else’s toes. 

One of the most frequent sources of litigation 
is the cupidity of the managers and promoters of 
such enterprises in seeking to monopolize all the 
avenues of profit from such gatherings. Thus in 
the recent case of Thousand Island Park Associa- 
tion v. Tucker, 65. N. E. Rep. 975, it appeared 
that a residence association leased its property 
under an instrument expressly reciting certain 
regulations previously adopted, and containing a 
covenant that the lessees should conform to such 
regulations as the association should from time 


